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FCC Re-Imposes 30% Limit On Cable Operators

By Jesse Greenspan, jesse.greenspan@portfoliomedia.com

Monday, Mar 03, 2008 --- The U.S. Federal Communications Commission
has re-adopted a rule that will prohibit cable operators like Time Warner Inc.
and Comcast Corp. from serving more than 30% of subscribers nationwide.

The rule will ensure that new companies can compete in the multichannel
video programming market, which includes cable television systems, direct
broadcast satellite providers and wireline video providers, according to the
FCC.

“The 30% limit should help ensure that no cable operator, because of its size,
is able to unfairly impede the flow of video programming to consumers,” said
FCC Commissioner Michael J. Copps.

In addition to imposing a 30% limit on horizontal ownership, the rule will also
eliminate the overbuilder exception, which allows a cable operator to “count
against its horizontal limit only those cable subscribers served by its
'incumbent cable franchises' and excluding new subscribers gained through
overbuilding 'non-incumbent cable systems.'

“Elimination of the exception prevents a cable operator near the horizontal
limit from using the exception to exceed the 30% limit and thereby reduce the
open field below the 70% necessary to ensure that no single operator can, by
simply refusing to carry a video network, cause it to fail,” the FCC said Friday
in the Federal Register.

The rule in question dates back to 1992, when Congress instructed the FCC
to establish limits on the number of subscribers a cable operator might serve
and the number of channels a cable operator might devote to its affiliated
programing networks.

The 30% horizontal limit was first set in 1993 and modified in 1999. But in
2001, Time Warner challenged the rule in the U.S. Court of Appeals for the
D.C. Circuit.

The court then remanded the rule back to the FCC seeking further
justification.

After examining a number of possible approaches, the FCC voted 3-2 on
Dec. 18 to re-implement a 30% horizontal limit. The rule was released on
Feb. 11 and published in the Federal Register on Friday. It will go into effect
on March 31.
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“Today’s order provides appropriate justification for a 30% limit on horizontal
ownership,” FCC Chairman Kevin J. Martin said on Dec. 18. “We therefore
respond to the D.C. Circuit and Congress’ mandate. In so doing, we ensure
that a single operator cannot unduly limit the viability of a new independent
network in its formative years.”

In dissent, FCC Commissioner Robert M. McDowell said the order went “out
of its way to remain ignorant of current market conditions” and that it would
eventually be overturned by the D.C. Circuit.

“What we have before us may be the 'Ghost of Christmas Past,' ” McDowell
said. “Almost seven years ago, the court rejected the FCC’s attempt to
impose a 30% cable ownership cap. So what is the majority doing today? It’s
sending back up to the very same court the very same 30% cap.”

J. Gregory Sidak, the founder of economic consulting firm Criterion
Economics LLC, agreed that the rule would almost certainly be appealed
back to the D.C. Circuit.

“I'm sure this won't be the end of the story,” he said. “Sometimes, several
different sides in a controversy will appeal different aspects of the order.”

Sidak added that even though the FCC tends to be reversed more often than
other regulatory agencies, it's still extremely hard to defeat it on statutory
grounds.

“Whenever possible, you try and find a First Amendment hook and attack the
agency that way,” he said. “And there have been some really notable cases
where the First Amendment argument succeeded.”
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